UNFAIR COMPETITION LAW

Unfair Competition Lawsuits
Against Doctors: Latent, But

Looming

By John H. Sullivan, President, Civil Justice Association of California

Overview

Excessive litigation and biological
disease have much in common. Each has
an ability to mutateto copewith stronger
defensesor benefit from new opportuni-
ties. Thisphenomenonisdemonstratedin
theevolution of businesscompetition liti-
gationinto aform of liability law. Asthe
medical profession anditsalliessucceed
in bringing balance and fairness to the
world of medica mapracticelaw, |ook for
legal “end runs’ focusing on the business
sideof the practice of medicine.

California sUnfair Competition Law
(UCL), for example, offers a case study
worthknowing. Likesimilar lawsinmany
states, it was enacted decades ago as an
adjunct tofederal fair trade statutes. The
intent was to protect businesses whose
competitors were seeking an economic
edgethrough unfair tactics, ranging from
mideading advertising to violating weight
and measurerules.

Danger of Unclear Definition
Because" unfairness’ wasnot clearly

definedinthefederal law, Congresspro-
hibited enforcement by anyone except
government agencies. Lawmakersrecog-
nized that avague standard could be mis-
used by some privatelawyerswhose profi-
teering motive outweighed their interest
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inprotecting legitimate business. A number of states, in adopt-
ing their competitionlaws, permitted “ private enforcement” but
included restrictionsthat reduced the opportunity for extortion-
by-lawsuit. Not so California.

Nevertheless, the CaliforniaUCL remained primarily used
by district attorneys until the litigation industry began to bur-
geonintheearly 1970s. A state court ruled that the law wasa
consumer protection tool, not just a measure to protect one
businessfrom another. That set up alegal and publicrelations
basisfor expansion. Pressureto expand camelater asamajor
court ruling shrank auto accident litigation opportunities and
law schools turned out soaring
numbers of new lawyers. By the
mid-1990s, the state personal in-
jury lawyer association was giv-
ing seminarson using the UCL to
build anew law practiceand bring
“added-value” to litigation. A
Cdlifornia law revision official
proclaimed a, “large underground
economy” inUCL claims.

Implications for Physi-

cians
AsCadliforniaenteredthenew

century, the UCL was well-estab-

“Excessive litigation and
biological disease have alot
in common. Each has an
ability to mutate to cope
with stronger defenses or
benefit from new opportuni-
ties. This phenomenon is
demonstrated in the evolu-
tion of business competition
litigation into a form of
liability law.”

committing unfair businesspracticesby giving someof itspa-
tients prescriptionsin larger pills, apill-splitter, and instruc-
tions on how to useit. Never was any evidence produced of
an individua being harmed by awrong dose or even cut by a
pill-splitter. Kaiser strongly defended thelawsuit, demonstrat-
ing physician-devel oped protocolsfor prescribing pill-split-
ting. Kaiser ended up winning at every level, but at a cost of
tens of thousands of dollarsin legal feesto its member pa-
tients. Most defendants areforced to settle these kinds of cases
for economic reasonsbecauseit costsfar lessto pay thelaw-
yersto go away thantotry to beat them. That iscertainly the
plight of smaller businesses, including many medical practices.

Does Liability Insurance
Help?

An important issue for a
physician or anyone else facing
an unfair business practice law-
suit isthe extent of help hisin-
surer will provide. An actionthat
is “unfair, unlawful, or fraudu-
lent” (Californidsunfair compe-
tition trigger words) is usualy
viewed asan intentional act, not
the result of negligence. Insur-
anceoftendoesnot apply inthese
situations, though policies are
someti meswrittento encompass

lished as a unique device dlowing a private lawyer without a thiskind of claim.

client to sueabusinesson behalf of thegenera publicfor doing
something “unfair,” even though therewas no evidence of harm
or financia lossto anyone! Some other stateswere considering
opening similar gates on their business competition laws. The
highest profilemedical casesin Cdiforniainvolved dentistsand
health plans. Individua dentists were sued for using amalgam
containing mercury. Becausethe lawsuit did not haveto alege
harm, it leaped past “junk science” defenses and posed costly
problemsfor dismissal. The state dental associationwassued by
an attorney operating behind afront organization, “KidsAgainst
Pollution.” Herethealleged“ unfairness’ wasdistributinginfor-
mation that failed to warn about amalgam dangers.

Another lawsuit, brought by the president of the state per-
sonal injury lawyer association, accused Kaiser Permanente of
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Whilelack of insurance can mean asmaller pot of money
for aplaintiff’ slawyer, it increasesthe chance of an easy nui-
sance settlement. Lawyersplayingthe Cdiforniagameeither
added a UCL claim to harass their defendants into a higher
overall settlement or to collect quick, low overhead payouts.
Somelawyersdevel oped a“ usual and customary” settlement
amount, which they shamelessly explained to their victimsvia
asettlement form. Othersdispensed with lawsuitsaltogether,
sending businesses|etterstelling each victim that acostly law-
suit wasin thewings but could be avoided by quickly sending
athousand or so dollarsto cover the lawyer’ s“fees’ to date.

Legidature Failsto Step In
Beginning in 1995 the Civil Justice Association of Cali-
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fornia (CJAC) annually sponsored legislation to stop private
lawyer abuse of the Unfair Competition Law. These efforts,
even though bipartisan, routinely failed. Asmajor funders of
leadership political campaigns, personal injury lawyers con-
trolled thekey judiciary committeesand refused to let reform
billsreachthefloor for afull vote.

Inthefall of 2001 the Civil Justice Association board di-
rected its staff to begin researching an initiative solution. In
Cdlifornia, a statute may be enacted either by the Legislature
or directly by the people on the statewide ballot. A CJAC-led
coalition began drafting and politica research. Thisledto build-
ing a coalition to fund petition signature gathering and later,
the $15 million ballot campaign. The goal was to retain the
law'sprotectionfor consumersand businessesbut stopitsabuse
by fee-seeking privatelawyers. That calledfor asimple change:
Bring thelaw into conformity with legal tradition by requiring
private lawyersfiling these suitsto have areal client who has
actually suffered aloss.

Not only did this change make legal sense, but the public
liked it aswell. Infocusgroups, peoplewere amazed that the
law alowed client-lesslawyersto bring lawsuits without evi-
denceof harm.

Californians To Stop Shakedown Lawsuits
Aswe moved into the 2004 election year, aliesflocked to

the campaign. Few areas of business, regardless of size or
type, had escaped what were becoming known as“shakedown
lawsuits” An enterprising trio of lawyers - the Trevor Law
Group - gained medianatoriety for filing masslawsuitsagainst
immigrant-owned nail salonsand auto repair shops. Thealle-
gationswere absurd, but under thelaw could not easily betossed
out of court.

For thefirst time, personal injury lawyers admitted there
wasaproblem. Their solution wasto urge an investigation of
the Trevor lawyers while sponsoring legidation that actually
increased their income opportunitiesunder thelaw! TheCali-
forniaLegidaturetill lacked thepolitical will to stop theabuses,
but at least voted against making the problem worse. As the
initiative campaign devel oped momentum, the plaintiffs’ law-
yersfired up front groupswhich predicted dire lapsesin envi-
ronmental and consumer protection should the measure pass.
Our side was accused of “throwing out the baby with the bath
water,” and a Sierra Club spokesman predicted therewould be
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“bodiesin the street” if the law were changed.

A Big Win on the November 2004 Ballot
Voters approved what became known as Proposition 64,

and did so by awide 59% to 41% margin. There havenot been
“bodies in the street” or any evidence at al of public harm.
Environmental, health, and consumer protection hascontinued.
Opponentstried to portray the Unfair Competition Law asthe
only public protectiontool inthelegal kit. With sound research
we convinced people otherwise. Most of the major newspa-
persinthe state supported Proposition 64. We addressed Gov-
ernor Arnold Schwarzenegger’s environmental concerns by
reviewing the host of federal and state laws unaffected by the
initiative, laws that do a better environmental protection job
than the UCL. The governor came out in strong support of
Proposition 64.

Warning and Lesson for Other States
It's not hard to imagine the ways an unfettered consumer

protection law might be used against doctors. A lawyer claims
you are not providing adeguate information about a prescrip-
tion drug. Unfair competition. A lawyer claims you are not
setting foll ow-up appoi ntments soon enough. Unfair competi-
tion. Thesky isthelimit when thereisno need to document an
adverse outcome.

Fortunately, we are not aware of astate law that currently
is being warped as badly as Californids was pre-Proposition
64. But it would only takeaminor legislative tweak or astate
appellate court decision to changethesituation. Physiciansand
their associations everywhere need to bewatchful and ready to
respondif lawyersintheir statestry to exploit businesscompe-
tition lawsto beef up theirincome stream, particularly in states
where it may have been diminished by recently-enacted caps
on non-economic damagesin medical liability lawsuits.

Aswelearned in California, early prevention would have
been far healthier than our costly, long-delayed cure. ®

John H. Sullivan is president of the Civil Justice Association
of California in Sacramento, a non-profit association
representing businesses, professionals,and local
governments. Information on the association and civil justice
issues may be found at www.cjac.org . Mr. Sullivan may be
reached at sullivan@cjac.org
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