WMC is launching a war
to conquer the judicial branch

By Roger Bybee & Ruth Simpson

Wisconsin is rapidly becoming the latest front in
the war against judicial independence, as Wisconsin
Manufacturers and Commerce’s (WMC) has unleashed
a massive effort to radically transform state courts and
provide them with a decidedly pro-corporate tilt.

After a period of steady preparation for combat over
the judicial branch, WMC, the state’s most powerful
lobbying™group, opened up its full-fledged campaign
immediately after three recent Supreme Court deci-
sions that did not take the position WMC and its allies
advocated, WMC enjoys enormous influence over both
the executive and legislative branches.! In the first six
months of 2005, it was the state’s biggest-spending
lobbying force, spending $535,408.2 Following closely

WMC's apparent motives include: to permanently con-
strain the judiciary’s role in our democracy, to expand its
effective dominance over the judicial branch by electing
pro-corporate justices, ensuring that the legislative and
executive branches remain loyal to corporate interests,
and dominating public debate with the highly-contrived
issue of “liability reform.”

WMC’s Submarine Campaign Begins

Like a submarine, WMC has been lurking in the
waters determined for some time to inject “liability
reform” as a central issue in Wisconsin politics and to
begin systematically its vast influence in Supreme Court
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Hantler, DaimlerChrysler’s
chief counsel, and Tiger
Joyce of the American Tort
Reform Association. Each
spoke on the national trends
for tort “reform” and why
Wisconsin should join the
bandwagon.

Later, in June, WMC
distributed to state media
an “economic report card”
on Wisconsin Supreme
Court justices distributed by
little known organizations
— Judicial Evaluation Insti-
tute (JEI) and Sequoyah
Information Systems (SIS).
The report card was viewed
by some observers as the
opening salvo of an effort

But no longer content with a dominant role over
just two branches, WMC has swiveled its gunsights to
the judicial branch as well. Based both on the WMC’s
actions thus far and similar campaigns in other states,

to mobilize around a pro-corporate candidate for the
Spring 2006 Supreme Court election to replace Justice
Patrick Crooks, whose retirement was anticipated by
. WMC. Had Justice Crooks decided to retire, it would



have created a rare electoral contest over an open
Supreme Court seat.

WMC positioning seems to take its cue from JEI
and SIS, which have issued reports in other states like
Ohio, Mississippi and elsewhere. Business groups, led
by the U.S. Chamber of Commerce, doubled contribu-
tions to judicial races from $8.4 million in 2002 to $15.8
million nationwide in 2004. U.S. Chamber-backed
campaigns in a dozen states for 15 state Supreme Court
candidates claimed a near clean sweep in 2004, Justice
at Stake reported.3

The JEI and SIS report rated the Wisconsin Jus-
tices on six broad areas of law: employment, insurance,
medical malpractice, product liability, workers’ com-
pensation and “other liability lawsuits.” The report
states, “the higher the score, the more the judge’s opin-
ions have had the effect of restraining liability.” Only 5
of the current justices were rated because both Justices
Roggensack and Butler had been on the court for too
short a period of time for evaluation. Predictably it gave
“positive” ratings to decisions that “slow the expansion
of liability” and negative ratings to decisions, that “tends
to expand liability.” There is no evalu- '
ation given for statutory construction
or constitutional interpretation. WMC
characterized the results as Justices
Abrahamson and Bradley “flunking”
the business liability test and Justices
Crooks, Prosser and Wilcox passing
it.4

WATL and the AFL-CIO were
quick to criticize the report. David
Newby, President of the Wisconsin
AFL-CIO said, “It hardly seems that
this is a useful report unless you are
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al., 2005 WI 125, finding the pain-and-suffering cap in

" medical-malpractice cases violated the constitutional

rights of the most severely injured patients to be treated
equally under the law and Thomas v. Maller, 2005 W1
129, allowing a jury trial to move ahead against the
lead-paint industry based on a “risk contribution” theory
of liability. :

The New War

WMC immediately blasted the Supreme Court’s
“judicial activism” as “dangerous to jobs” and for creat-
ing a “litigation crisis.”¢ Within days, WMC launched
a “Job Defense Fund” seeking contributions of up to
$50,000 from members. Next WMC assembled a “sum-
mit meeting” that produced a “Civil Justice Coalition”
of corporate and health-provider groups to lobby for
reversal of the Supreme Court decisions and, to outline
legislation to overturn the Court decisions as well as,
most ominously, a constitutional amendment to severely
constrict the Supreme Court’s ability to judge the consti-
tutionality of the Legislature’s actions.”
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consumers.” David Skoglind, WATL
President, questioned the methodol-
ogy of the study and the matives of
WMC, *“The allegiance here is to cor-
porate interest groups as opposed to a
justice’s allegiance to statutes and law.
It’s interference with the impartial-
ity and independence of the Supreme
- Court, and that’s troublesome.”
However, none of this compares
to the firestorm WMC unleashed in
July after the Supreme Court issued
its opinions in Ferdon v. The Wiscon-
sin Patients Compensation Fund, et
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In a move startlingly antithetical to its proclaimed
role of promoting the creation of more investment and

jobs in Wisconsin, WMC has aggressively propagated ’

the notion that investing in Wisconsin is highly perilous
for corporate decisionmakers. WMC appears to have
helped plant an editorial in the Wall Street Journal, and
they have developed print ads claiming that trial lawyers
are ready to come into the state and take away people’s
jobs.?

WM has apparently been delighted with the results
of its own efforts to nationally sabotage Wisconsin’s
image as a business-friendly state, with WMC official
Jim Pugh boasting, “Every CEO and top executive is
now reading that Wisconsin is a dangerous place to
operate a business because you’re getting sued out of
business.”™

. Also echoing WMC’s war-cry from the extreme
Right has been FreedomWorks, the national organi-
zation headed by former Congressman Dick Armey,
pledging to spend $2 million to insert the “liability
reform™ issue into the 2006 elections with candidate
pledges, along with denouncing Justice Patrick Crooks
for letting down conservatives with his support on the
medical-malpractice issue and allowing “frivolous law-
suits™ to lower.

Meanwhile, Speaker John Gard, WMC’s ally in the
Legislature, set up a Task Force on Medical Malpractice
Reform with the explicit aim of devising a bill for rein-
statement of the pain and suffering cap. Notably, victims
of medical negligence and consumer advocates were
entirely excluded from Gard’s selection of “public” rep-
resentatives, who all turned out to be medical providers
or attorneys specializing in representing health provid-
ers in malpractice cases.!

Also heavily involved with WMC are the Wisconsin
Hospital Association? and Wisconsin Medical Society,
who have issued numerous “doom and gloom” dec-
larations to the media and sponsored a highly-slanted
poll.* The Hospital Association and Medical Society
have concentrated on arguing that repeal of the cap has
already begun to make recruiting doctors for rural areas
more difficult* and that malpractice insurance is a huge
cost factor for emergency room doctors.’s

At this point, it remains to be seen if the WMC’s
campaign will ignite a backlash among its own mem-

bers. WMC’s message is seemingly out of touch with

the priorities of its base of manufacturers and merchants,
although ardently embraced by the strong contingent of
numerous insurance and health-provider CEOs present
on WMC’s board.'¢ Second, WMC absurdly inflates the
importance of medical-malpractice issues, which make
up just 39 cents of every $100 spent on healthcare in

Wisconsin’ and is an area where business publication
Expansion Management ranks the state as most favor-
able in the nation.®

At the same time, Expansion Management—tar-
geted at corporate decisionmakers who determine
where to locate new facilities and to shut down existing
ones —ranked Wisconsin as having the second highest
healthcare premiums in the nation. Now, a new GAO
study has determined Wisconsin leads the nation in phy-
sician costs.” This follows an earlier GAO study that
found Milwaukee was 5* highest among the nation’s
metropolitan area in hospital prices.? Previous studies
had indicated that Wisconsin’s healthcare costs were a
substantial 23.4% above the national average.?* Despite
the evident urgency of holding down healthcare costs for
state business leaders, WMC has devoted extraordinary
resources and energies to promoting medical-malprac-
tice costs as an imminent threat to Wisconsin jobs.

With national data indicating that healthcare pre-
miums now average $10,880 for family coverage,? it
stretches logic to the breaking point to argue that medi-
cal-malpractice costs are the most dangerous threat to
Wisconsin jobs and healthcare access. WMC’s contor-
tions on the health issue and almost comically misguided
priorities have been so extreme that they have provoked
criticism by some business leaders.? :

Still, WMC and its allies continue to lurch forward,
undeterred by the absence of supporting evidence and
confident that they can inflate the microscopic medical
malpractice cost factor into an intense, gigantic issue
that will blot out virtually all other concerns in Wiscon-
sin discourse.

Conclusion

Given the remarkable success enjoyed by corporate
and medical-provider interests in state Supreme Court
races in other states, those concerned with judicial inde-
pendence and equal justice have good reason to worry
about the future of judicial elections in Wisconsin.

A sober assessment of the WMC(C’s aims must
conclude that WMC is thoroughly committed to
undermining the judiciary as an independent pillar of
democracy and to erect a legal shield of virtual immu-
nity for major corporations and allied groups such as
medical providers. If WMC and its allies succeed in this
effort, Wisconsin'’s traditions of judicial independence,
equal justice and a progressive vision of democracy will
have been crushed, replaced by a new level of corpora-
tion domination so absolute and pervasive that it bears
little resemblance to authentic democracy.
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